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EFFECT OF DIVORCE ON WILL 
PREVIOUSLY MADE BY HUSBAND 
OR WIFE 


A divorce between husband and wife, 
with a judgment for permanent alimony, 
followed by an agreement of settlement, 
which agreement was sufficient to settle 
all the property rights of the parties, is 
declared by the Supreme Court of Ne- 
braska, in Re Estate of Bartlett (189 N. 
W. 390; 25 A. L. R. 39), to constitute such 
a ‘‘change of circumstances”’ affecting the 
husband, as to work, by implication, a 
revocation of his previously executed will. 

It seems to be quite generally held that 
the mere fact that a divorce has been 
obtained, standing alone, does not revoke 
a previously executed will, under the doc- 
trine of implied revocation from a change 
in the testator’s circumstances. This has 
been held by the Supreme Court of Iowa, 
although there had been an agreement in 
the divorce action, with respect to the 
property rights of the parties, whereby it 
was provided that certain property 
awarded to the wife should be in full pay- 
ment and satisfaction of all her interests 
in her husband’s property (Re Brown, 
139, Ia. 219; 117 N. ‘W. 260). Likewise, 
in Cunningham’s Succession (142 La. 701; 
77 So. 506), it was keld that a divorce and 
settlement of community rights do not re- 
voke a will previously made by the hus- 
band or wife, because on such a settlement 
she only receives what is hers. 

It has been held that, where the prop- 
erty rights of the parties have been 
settled in contemplation or anticipation of 
a divorce, such a settlement followed by a 
divorce impliedly revokes a previous will 
of one of the spouses (Lansing v. Haynes, 
95 Mich. 16, 54 N. W. 699). 

It has been held by the Supreme Court 





of Michigan that a revocation of a will 
in favor of a wife will be implied from a 
divorce where there were no children of 
the marriage, the property came to the 
man from his father’s estate after the 
divorce was granted, and he had near 
relatives to whom he might be presumed 
to have preferred his fortune to go, while 
the wife had, by her conduct, waived her 
dower and alimony rights so as in effect 
to have made a property settlement (Re 
McGraw, 199 N. W. 686, 37 A. L. R. 308). 
Quoting from the Lansing ease, supra, the 
Court in the case last cited said: ‘‘Im- 
plied revocations are founded upon the 
reasonable presumption of an alteration of 
the testator’s mind arising from condi- 
tions since the making of the will, pro- 
ducing a change in his previous obliga- 
tions and duties. There is not, perhaps, 
any code of civilized jurisprudence in 
which this doctrine of implied revocation 
does not exist, and apply when the occur- 
rence of any social relations and moral 
duties raises a necessary presumption of a 
change of intention in the testator.’’ 

In the recent case of Murphy v. Markis 
(N. J. Eq., 130 Atl. 840), it appeared that 
Mrs. Sarah Markis made her will con- 
taining the following: provisions: 

‘‘Third, I give, devise and bequeath 
unto my beloved husband, William Henry 
Markis, all the remainder and residue of 
my estate real, personal and mixed, abso- 
lutely, of whatsoever kind and whereso- 
ever situate, including all insurance 
money or monies that my death may pro- 
duce.’’ 

‘‘And, fifth, I hereby constitute and 
appoint my beloved husband, William 
Henry Markis, sole executor, without 
bond, of this my last will and testament.”’ 

A number of years after the making 
of the will Sarah Markis obtained a di- 
vorce from her ‘‘beloved husband,’’ Wil- 
liam Henry Markis, and a final decree was 
entered in 1916 dissolving the marriage. 
Sarah died in 1923, unmarried and with- 
out issue. She left surviving her the com- 
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plainants, who were her sisters, nephews | 
and a grandniece. Aftcr her death the will | 
was duly probated. The only questions | 
for determination were whether William | 
Henry Markis took under the provisions 
of section 3 of the will and whether he 
was executor thereof under the fifth pro- | 
vision of the will. The learned court held 
that the will by which testatrix devised 
unto her ‘‘beloved husband’’ (naming | 
him) all the remainder of the estate and 
appointed him her sole executor, entitled 
him to receive all the remainder of said | 
estate and to be executor, since the will 
had never been revoked or canceled, not- 
withstanding that the parties were subse- 
quently divorced. The main reason as- 
signed for this conclusion was that the 
words ‘‘beloved husband’’ were mere 
words of description; that nothing ap- 
peared in the will to indicate the contrary 
and that it clearly appeared that the tes- 
tatrix meant to and did devise and be- 
queath to William Henry Markis all the 
remainder and residue of her estate and 
appointed him executor thereof. 





The Irishman had been posted to keep guard 
over the entrance to a road which led on to an 
old and unsafe bridge. 

Presently a large touring car came along and 
Pat held up his hand. 

‘*What’s the matter?’’ growled the driver. 

At that moment Pat recognized him as the 
local magistrate. ‘ 

‘Oh, it’s yerself, yer 
genially. 

‘Yes, it is!’’ was the snappy answer. 

‘*Tt’s all right, then,’’ returned the Irishman, 
as he stepped politely out of the way. ‘‘I’ve 
got orders not to let traffic through because of 
the rotten bridge, but seeing as it’s your honor, 
go right ahead, sorr!’’—W. P. W. 


honor!’’ said Pat, 


The teacher had explained that ‘‘collision’’ 
means two things coming together unexpectedly. 
Then she asked for an example. 

A little boy jumped to his feet and cried, 
‘Twins °° 


Reporter: ‘‘And in what state were you born, 
Professor?’’ 
Professor: ‘‘Unless my recollection fails me, 


in the state of ignorance.’’ 
Reporter: (scribbling) ‘‘ Yes, to be sure, and 





how long have you lived there?’’ 


NOTES OF IMPORTANT DECISIONS. 


SWITCHMAN ON WAY TO PICK UP INTRA- 
STATE CAR TO ATTACH TO INTERSTATE 
CARS, WAS ENGAGED IN INTERSTATE 
COMMERCE.—In Healy v. Chicago, M. & St. P. 
R. Co., 205 N. W. 260, decided by the Supreme 


| Court of Minnesota, it appeared that deceased 


was a switchman in the employ of an interstate 
railroad. His crew had just picked up and put 
onto the main line 20 cars of interstate freight 
which they were moving to a yard farther on. 
Leaving these cars in charge of a flagman, they 
went a few miles distant to pick up 5 cars of 
intrastate freight which they intended to join 
and move on with the 20 interstate cars. It was 
while on the way to pick up the 5 local cars 
that the deceased was injured. Held that he 
was engaged in a task so directly and imme- 


diately connected with interstate transportation ° 


as to form substantially a part and necessary 
incident thereof. 

We quote a portion of the Court’s opinion as 
follows: 

“We consider that Effinger, if not at the mo- 
ment engaged in strictly interstate transporta- 
tion, was employed ‘in work so closely related 
to it as to be practically a part of it’ within the 
‘true test’ formulated in Shanks v. D. L. & W. 
Ry. Co., 239 U. S. 556, 36 S. Ct. 188, 60 L. Ed. 
436, L. R. A. 1916C, 797. On the facts, the case 
probably most nearly in point is N. Y. C. & H. 
R. Ry. Co. v. Carr, 238 U. S. 260, 35 S. Ct. 780, 
59 L. Ed. 1298, where a brakeman on a ‘pick-up’ 
freight train, running between points in the 
same state, but carrying some interstate cars, 
was injured while setting a brake on a local car 
which had just been cut out of the train and 
backed onto a siding. It was held that he was 
employed at the time being in interstate com- 


merce, because the setting of the brake was. 


necessary so that the engine might be uncounted 
and returned to the train and proceed on its 
journey. The reasoning apnlies here. for it was 
necessary in the interest of the 29 interstate 
cars for Fiffinger and the rest of the crew to 
return with the engine and the five local cars as 
speedily as possible, there to pick up and pro- 
ceed with the train and its interstate cars. 

“Carr was held to have been injured while 
doing an act ‘so directly and immediately con- 
nected with’ interstate transportation ‘as to 
substantially form a part or necessary incident 
thereof.” We think Effinger was in the same 
situation, and that the judgment appealed from 
is erroneous to the extent that it denied plain- 
tiff a recovery under the federal law.” 
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THE FEDERAL TAXING POWER 


SCOPE OF THE FEDERAL TAXING POWER 
By Walter E. Barton* 


The most serious grievance which the 
thirteen colonies had against the mother 
country was taxing their people without 
representation. This grievance was epi- 
tomized in the ery that ‘‘Taxation with- 
out representation is tyranny.’’ The col- 
onies emerged from the War of Indepen- 
dence as thirteen independent nations, 
with plenary power to lay and collect 
taxes and perform other acts of sover- 
eignty equally with any other independent 
nation. 

After a seven years’ struggle, it is not 
to be expected that our forefathers would 
surrender lightly the liberties which they 
had won. Their experience made them un- 
willing at first to agree to any strong 
central government. The most that they 
would surrender was expressed in the 
Articles of Confederation. That document 
created a very impotent general govern- 
ment, the greatest defect of which was 
its lack of power to lay and collect taxes. 
The Congress of the United States was 
authorized to allow ‘‘all charges of war 
and all other expenses that shall be in- 
curred for the common defense or gen- 
eral welfare;’’ but the taxes for paying 
the authorizations so made were ‘‘to be 
laid and levied by the authority and direc- 
tion of the legislatures of the several 
states.’’ 

Even after the inefficacy of the Articles 
of Confederation was demonstrated, our 
forefathers were unwilling to give the 
central government unlimited power to 
tax. The extent of this power and the 
curtailments and restrictions placed there- 
on will be the subject matter of this series 


of articles. 


° the Washington, D. C., Bar, Co-Author of 
eeu and Browning's “Federal Income Tax Laws, 
Correlated and Annotated.” This series of articles 
is reprinted through the courtesy of The National 
Income Tax Magazine, and of the author. 


1) Article VIII, Articles of Confederation; Beck's 
Onutetion of the United States, page 40. 





Section 8 of Article 1 of the Constitution 
of the United States expressly delegates to 
Congress the power to lay and collect 
taxes in the following words: 


Congress shall have power to lay and 


collect taxes, duties, imposts, and excises 
e 


The term ‘‘taxes’’ is a generical term 
which includes ‘‘duties, imposts and 
excises’’ and all other indirect taxes, if 
there be any.* Inasmuch as ‘‘imposts, 
duties and excises’’ are a species of taxes, 
the definition thereof is unimportant in 
determining the extent of the grant of the 
taxing power. It is only in connection 
with the manner in which the taxing 
power shall be exercised that the meaning 
of these words is important. This will b2 
touched upon when the latter point is dis- 
cussed. 

The words ‘‘taxes, duties, imposts and 
excises’’ are broad and comprehensive. 
They include every kind of tax, direct and 
indirect, that may be laid and collected by 
any sovereignty.* 

In view of the fact that these words 
when considered alone grant unlimited 
power to the Federal Government to lay 
and collect taxes, it is necessary to ex- 
amine other provisions of the Constitu- 
tion in order to determine whether this 
power has been curtailed or restricted in 
any way. The practical question in a 
given case is whether the power to tax 
is prohibited cr restricted by the Consti- 
tution and not whether it is granted by the 
Constitution. 

An examination of the Constitution dis- 
closes that the Federal taxing power is: 
(1) Prohibited in certain cases, and 

(2) Required to be exercised in a pre- 
seribed manner in other cases. 

The prohibitions are either express or 
implied. Implied prohibitions arise from 

(2) Cooley's Taxation, Volume I, page 239; Nor- 


ton’s Constitution of the United States, page 44; 
Hilton v. U. S., 3 Dall. 171. 


(3) Sholey v. Rew, 23. Wall. 331; Knowlton v. 
Moore, 178 U. 8. 41; Pollock v. Farmers’ Loan and 
Trust Company, 157 U. 8S. 429. 
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(1) The language of the Constitution it- 
self, or 

(2) The nature of our dual system of 
government. 

The implied prohibitions are as binding 
on the United States as though written 
into the Constitution itself. 


Prohibitions Expressed in the Constitu- 
tion—The only express prohibition against 
the Federal taxing power is found in Sec- 
tion 9 of Article I: 

No taxes or duties shall be laid on ar- 
ticles exported from any state. 

This clause was written into the Consti- 
tution at the insistence of the delegates 
from the Southern States who feared that 
the Northern States, through their prepon- 
derance of votes in Congress, might in- 
terfere with the exportation of slaves and 
staple products of the South, by imposing 
an exorbitant export tax. 

The words ‘‘articles exported’’ as used 
in this clause apply only to goods exported 
to a foreign country. Hence, an act of 
Congress laying duties on merchandise 
imported into Porto Rico from the United 
States is not in violation of this clause, 
when the duties are to be held as a sepa- 
rate fund for the Government and benefit 
of Porto Rico.* 

The true construction of the Constitu- 
tional provision is that no burden by way 
of taxes or duties can be cast upon the 
exportation of articles, and does not mean 
that articles exported are relieved from 
the prior ordinary burdens of taxation 
which rest upon all property similarly 
situated. Exemption attaches to the ex- 
portation and not to the articles after 
their exportation.® 

Thus the Supreme Court has sustained 
taxing statutes imposing a manufactur- 
ers’ tax on filled cheese, including cheese 
manufactured under a contract of sale to 
a foreign purchaser and which was actu- 
ally exported to such purchaser ;® and a 
stamp tax imposed on tobacco intended 


(4) Dooley v. U. S., 183 U. S. 154. 


(5) Cornell v. Coyne, 192 U. S. 418; Peck v. 
Lowe, 247 U. S. 165. 


(6) Cornell v. Coyne, 192 U. S. 418. 





for shipment and actually shipped to a 
foreign country.” In these cases the tax 
was imposed on the articles before the ex- 
portation began. The intent of the tax- 
payer that they be exported later is im- 
material. Likewise, a person deriving an 
income from the business of exporting 
articles to a foreign nation is required to 
pay an income tax under a general income 
tax law. 

What is taxed—the net income—is as 
far removed from exportation as are ar- 
ticles intended for exportation before ex- 
portation begins. If articles manufactured 
and intended for exportation are subject 
to taxation under general laws up to the 
time they are put in the course of expor- 
tation, as we have seen they are, the con- 
clusion is inevitable that the net income 


from the venture when completed, that: 


is to say, after the exportation and sale 
are fully consummated, is likewise subject 
to taxation under general laws.® 
Unconstitutional Taxes—But a tax which 
directly burdens the exportation or bears 
cn the process of exportation so as 
to be substantially a tax on the exporta- 
tion is unconstitutional. Thus laws im- 
posing an excise tax on the act or occupa- 
tion of exporting,® a stamp tax on bills of 
lading covering articles being exported,!° 
a stamp tax on charter parties for the car- 
riage of cargoes from domestic to foreign 
ports,!! a stamp tax on policies of marine 
insurance, insuring articles being exported 
from the United States where the insur- 
ance is recognized as an integral part of 
the exportation and the policy is one of 
the ordinary shipping documei-ts,!* and a 
sales tax on a sale of goods to a foreign 
purchaser where the goods were intended 
to be, and were actually exported from 
the United States,1* have been declared 
unconstitutional as imposing taxes or 
duties on ‘‘articles exported’’ from a state. 


(7) Turpen v. Burgess, 117 U. S. 504. 

(8) Peck v. Lowe, 247 U. S. 165. 

«9) Brown v. Maryland, 12 Wheat 419. 

(10) Fairbanks v. U. S., 181 U. S. 283. 

(11) U.S. v. Hvoslef, 287 U. 8. 1.~ 

(12) Thomas Insurance Co. v. U. S., 239 U. S. 19. 
Pld Spaulding & Brothers v. Edwards, 262 W. S. 
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Prohibitions Implied. from the Language 
of Constitution—Section 8 of Article 1 
authorizes Congress to lay and collect taxes, 
duties, imposts, and excises ‘‘to pay the 
debts and provide for the common defense 
and general welfare of the United States.”’ 

By implication, Congress has no consti- 
tutional power to lay and collect taxes for 
any other purpose.* For instance, Con- 
gress has no power to lay and collect taxes 
to pay the debts of any individual or 
state.15 

The term ‘‘debts,’’ however, as used in 
this clause is not restricted to debts or 
claims which are legally enforceable 
against an individual. It includes debts 
or claims which rest upon a mere equitable 
or moral obligation; also claims growing 
out of general principles of right and jus- 
tice.1® 

The comprehensiveness of the words 
‘*provide for the common defense’’ is ap- 
parent. It is almost inconceivable that the 
courts would declare an act of Congress 
void, which Congress had declared to be 
in aid of the common defense of the Na- 
tion. It is indispensable that no consti- 
tutional shackles be placed on the legisla- 
tive arm in making provision for the 
common defense, because the circum- 
stances which endanger the safety of 
nations are infinite, and it is impossible 
to foresee or define the extent and variety 
of means which may be necessary to meet 
great national exigencies. 

Less difficulty is encountered in decid- 
ing when an act of Congress provides for 
the common defense than when it provides 
for the general- welfare of the United 
States. River and harbor bills have been 
vetoed by various presidents, because in 
their opinion such expenditures were un- 
constitutional as being for local or state 
advantage and not for the general welfare 


of the United States.1” 


(14) U.S. v. Boyer, 85 Federal 432; Story on the 
Constitution, Secs. 907-908; Federalist No. XLI; 
Norton’s Constitution of the United States, page 45. 

(15) Passenger Cases, 7 Howard 283; Cooley's 
Taxation, Vol. I, page 240. 

(16) U.S. v. Realty Company, 163 U. S. 440. 

(17) Norton's Constitution of the United States, 
page 465. 





Generally speaking, the import of the 
phrase ‘‘to pay the debts and provide for 
the common defense and general welfare 
of the United States’’ is that taxes shall 
be laid and collected solely for public pur- 
poses.1® An interesting question has been 
raised in the courts as to whether the re- 
cent bonus legislation is constitutional. 
As we have seen, the question cannot be 
decided by determining whether a legally 
enforceable debt is due the veterans of 
the World War. In deciding it, the courts 
will consider whether there is any equi- 
table or moral obligation which the United 
States owe, and whether the former 
soldiers have any claim growing out of 
general principles of right and justice; 
furthermore, whether the legislation is for 
the common defense or general welfare 
of the United States. The decision of 
state courts declaring state bonus acts 
unconstitutional will be of little if any 
weight, for the responsibility of raising 
armies and navies rests not upon the 
states, but upon the Federal Government. 
The appropriation of money by the states 
to pay bonuses to soldiers of the army 
of the United States may be construed 
properly to be of a non-public purpose 
from the standpoint of the states. On the 
other hand, the appropriation of money 
by the Congress of the United States to 
pay bonuses to soldiers of the army of the 
United States may be construed to be for 
a public purpose of the United States; 
viz., to pay the debts and provide for the 
common defense and general welfare of 
the United States. 

Other prohibitions implied from the lan- 
gauge of the Constitution are Sec. I, Ar- 
ticle II: 

The president shall at stated times re- 
ceive for his services a compensation, 
which shall not be increased or diminished 
during the period for which he shall have 
been elected ; 
and See. I, Article IIT: 

The judges of both the Supreme and In- 
ferior Courts shall hol? their office during 
good behavior and shall at stated times 

(18) Cooley’s Taxation, Vol. I, page 240. 
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receive for their services a compensation 
whieh shall not be diminished during their 
continuance in office. 

In view of this language, it has been 
held that a Federal judge cannot be re- 
quired to pay an income tax on his salary, 
whether appointed before }* or after”® the 
statute became effective. Such a tax is 
unconstitutional as diminishing the salary 
of a Federal judge during his continu- 
ance in office. Although the question has 
not been before the courts directly, the 
decision would be the same in the case of 
the President. 


Prohibitions Implied from Our Dual 
System of Government—The power of 
taxation belongs only to the sovereign. 
That which is subject to the taxing power 
is inferior or subordinate to the sovereign. 
The states are sovereign within their re- 
spective spheres and the Federal Govern- 
ment is sovereign within its sphere. To 
subject either to the taxation of the other 
would degrade the one and elevate the 
other. The Constitution contemplates the 
perpetual maintenance of the states with 
their sovereign powers unembarrassed and 
unimpaired by any action of the United 
States. Likewise the Constitution con- 
templates the perpetuity of the United 
States unembarrassed and unimpaired by 
the action of the states. Hence, the Su- 
preme Court has ruled that the agencies 
and instrumentalities of the states are not 
subject to taxation by the Federal Gov- 
ernment, and vice versa.”? 

Mr. Chief Justice Chase in Texas v. 
White,” said: 

Not only, therefore, can there be no loss 
of separate and independent autonomy to 
the states, through their union under the 
Constitution, but it may be not unreason- 
ably said that the preservation of the 
states, and the maintenance of their gov- 
ernments, are as much within the design 
and care of the Constitution as the preser- 
vation of the Union and the maintenance 


(19) Evans v. Gore, 253 U. S. 245. 
(20) Graham v. Miles, 284 Fed. 878. 


21) McCullo v. Maryland, 4 re, 316; 
Coony's a? Vol. I, page 257; 26 R. C. L. 84. 


(23) 7 Wall, 700. 





of the national government. The Consti- 
tution, in all its provisions, looks to an 
indestructible Union, composed of inde- 
structible states. 


This inhibition against the Federal tax- 
ing power is not expressed in the Consti- 
tution but is implied from our dual system 
of government. Mr. Justice Nelson in the 
ease of Buffiington v. Day”® stated the 
proposition very lucidly as follows: 


It is admitted that there is no express 
provision in the Constitution that pro- 
hibits the general government from tax- 
ing the means and instrumentalities of the 
states, nor is there any prohibiting the 
states from taxing the means and instru- 
mentalities of that government. In both 
cases the exemption rests upon necessary 
implication, and is upheld by the great law 
of self-preservation; as any government, 
whose means employed in conducting its 
operations, if subject to the control of 
another and distinct government, can 
exist only at the mercy of that govern- 
ment. Of what avail are these means if 
another power may tax them at discre- 
tion? 


Applying the above principle it has been 
held that Congress cannot impose an in- 
come tax on the salary of state officers,”* 
or on the income derived from bonds 
issued by a state or a municipality there- 
of,25 a stamp tax on the official bonds of 
state officers,”® or on bonds requ:red by a 
state of holders of liquor licenses,’ or on 
the processes of state courts,?® or on the 
certificate of a clerk of a state court.”® 
Neither can Congress prescribe that a 
written instrument shall be stamped in 
order to be admissible in evidence in a 
state court,®° or that a deed conveying 
lands in a state shall be invalid unless 
stamped.*4 


(23) 11 Wall, 113. 
(24) Buffington v. Day. 11 Wall. 113. 
ye ae v. Farmers’ Loan & Trust Co., 157 


(26) Bettman v. Warwick. 108 Fed. 46. 
(27) Ambrosini v. U. S., 187 U. S. 1. 


(28) Smith v. Short, 40 Ala. 385; Craig v. Dim- 
ock, 47 Ill. 308. 


(29) Neldert v. Chicago, R. I. P. R. R. 89 Misc. 
282, 153 N. Y. Supp. 658. 


(30) Bumpass v. Taggart & Hicks, 26 Ark. 398; 
Wallace v. Cravens, 34 Ind. 534. 


(31) Moore v. Moore, 47 N. Y. 467. 
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The exemption of state property, agen- 
cies and instrumentalities from taxation, 
however, is limited to those which are of 
a strictly governmental character. The 
exemption does not apply when the state 
departs from its governmental function 
and enters a private business.** 

The facts in the case last cited are that 
the law of the State of South Carolina 
prohibited individuals from selling intoxi- 
eating liquor in the state. It provided 
that only agents of the state should sell 
and dispense liquor within the territorial 
limits of the state. The United States col- 
lected the ordinary license tax from the 
agents of the state. Thereupon suit was 
brought for the recovery thereof, and the 
contention was made that Congress had 
no power to tax agencies and instrumen- 
talities of the states. The Supreme Court 
sustained the tax, holding that when a 
state departs from its governmental func- 
tion and engages in private business ‘‘that 
business is not withdrawn from the taxing 


.power of the nation.”’ 


Franchises and privileges granted by a 
state to private persons and corporations 
which are not granted for the purpose of 
carrying into effect any of the govern- 
mental powers of the state are taxable. 
Hence, Congress has power to tax a fran- 
chise granted by a state to a bank, *° a 
corporation chartered by a state for the 
privilege of doing business in a corporate 
capacity,** a tax on the privilege of suc- 
ceeding to property® and of transmitting 
property*® at death, under the laws of a 
state. 

Recapitulating, the scope of the Federal 
taxing power is unlimited, with the fol- 
lowing exceptions: 

(1) Articles exported from any state 
cannot be taxed; 

(2) Taxes must be laid and collected to 
pay the debts and provide for the common 


(32) 26 R. C. L. 84; Cooley’s Taxation, Vol. I, 
page 259; South Carolina v. U. S., 199 U. S. 435. 

(33) Veazie Bank v. Fenno, 8 Wall. 533. 

(34) Flint v. Stone Tracy Co.. 220 U. S. 107. 

(35) Knowlton v. Moore, 178 U. S. 41. 

(36) New York Trust Co. v. Eisner, 256 U. S. 345. 





defense and general welfare of the United 
States ; 

(3) The salary of the president and 
Federal judges cannot be diminished by 
an income tax; 

(4) The agencies and instrumentalities 
of the states when exercised in a govern- 
mental capacity cannot be taxed. 

Although Congress has the power to 
tax, except as above stated, the Consti- 
tution provides that this power shall be 
exercised in a prescribed manner.—The 
National Income Tax Magazine, October, 
1924. 


CONSTITUTIONAL TAX APPORTIONMENT 
AND UNIFORMITY REQUIREMENTS 


In a previous issue of this magazine? it 
was pointed out that the Federal taxing 
power is unlimited with the fcllowing ex- 
ceptions: 

(1) Articles exported from any state 
may not be taxed; (2) the salaries of the 
President and Federal Judges may not le 
diminished by an income tax; (3) the 
agencies and instrumentalities of the states 
when exercised in a governmental capac- 
ity may not be taxed; and (4) all taxes 
must be laid and collected to pay the 
debts and provide for the common de- 
fense and general welfare of the United 
States. 

It might have been stated also that 
the Federal Government may not cir- 
cumvent any of the express or implied 
prohibitions of the Constitution under the 
guise of the taxing power. For instance, 
the Congress cannot lay an excise tax on 
the income from child labor, which has 
for its purpose the prohibition of child 
labor, because the regulation of child labor 
is within the exclusive province of the re- 
spective states.” 

Although the power to tax is plenary 
with the above exceptions, it must be ex- 
ercised in the manner prescribed by the 


Constitution. 
(1) October, 1924. 
(2) Bailey v. Drexel Furniture Co., 259 U. S. 20. 


5 
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Article 1, Section 2, Clause 3, of the 
Constitution provides that: 

Representatives and direct taxes shall 
be apportioned among the several states 
which may be included within this Union, 
according to their respective numbcrs. 

The same idea is expressed negatively 
in Article 1, Section 9, Clause 4, which 
reads: 

No eapitation or other direct tax shall 
be laid unless in proportion to the census 
or enumeration hereinbefore directed to 
be taken. 

Another prescription is found in Article 
1, Section 8, Clause 1: 

The Congress shall have power to lay 
and collect taxes, duties, imposts and ex- 
cises, * * * but all duties, imposts and 
excises shall be un.:form throughout the 
United States. 

The constitutional rule, therefore, is 
that direct taxes shall be laid in propor- 
tion to the census or enumeration, and 
duties, imposts and excises, uniformly 
throughout the United States. It is be- 
lieved that these principles may be un- 
derstood more clearly if the method of 
laying the tax be discussed first reserv- 
ing for the next article discussion of the 
distinction between direct taxes, on the 
one hand, and duties, imposts and excises, 
on the other. 

The first direct tax was imposed by the 
Act of July 14, 1798°. Two million dol- 
lars were apportioned among the several 
states in proportion to the last decennial 
census or enumeration. 

The tax was levied at a certain rate on 
dwelling houses according to value, on 
slaves within certain ages, and the bal- 
ance of the quota was laid on lands. The 
valuations of these articles were deter- 
mined according to the Act of July 9, 
1798,* which also provided the machinery 
for the collection of the tax. 

The Act of July 9, 1798, divided the 
states into divisions and provided for a 
commissioner for each division. The com- 
missioners of the various divisions in the 


(3) 1 Stat. L. 597. 
(4) 1 Stat. L. 580. 





respective states constituted a board, 
which had authority to divide the state 
into districts and appoint one freeholder 
for each district as assessor to enumerate 
and evaluate the articles taxed. This 
board also had authority to apportion the 
tax among the various districts which 
Congress had apportioned to the state. 
Dwellings above the value of one hun- 
dred dollars, with the out-houses thereto 
appertaining and the lot on which erected, 
not exceeding two acres, and all lands 
exclusive of those included with the 
dwellings were to be listed and appraised; 
and slaves, whether negroes, mulattoes or 
mestigues, above the age of twelve and 
under the age of fifty, except such as 
from fixed infirmity or bodily disability 
were incapable of bodily labor, were to 
be listed and taxed at fifty cents per head. 
Every individual was required to make 
on or before October 1 separate lists of 
the above three classes of property 
owned by him, and deliver said lists to 
the assessor of the district to which he 
belonged. The lists were to specify in 
respect to dwelling houses, their situation 
and dimensions or area, their number of 
stories, the number and dimensions of 
their windows, the material whereof they 
were built, whether wood, brick or stone, 
the number, description and dimensions 
of the out-houses appertaining to them, 
and the names of the owners or occu- 
pants; in respect to lands, the quantity of 
each separate tract or lot, the number, 
description and dimensions of all wharves 
and buildings thereon, except dwelling 
houses above the value of one hundred 
dollars and out-houses appertaining there- 
to, the names of the owners or occupants 
and the quantity of land which such 
owners or occupants might claim as ex- 
empt under the Act; and in respect to 
slaves, the number above the age of 
twelve and under the age of fifty, owned 
or possessed or under the care of such 
persons, with the names of such persons. 
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Tax Lasts Made Public—The Act pro- 

vided further that after the valuations 
were completed by the assessors they 
should post public notifications in four 
places in the district, stating where the 
lists, valuations and enumerations might 
be seen and examined, and during fifteen 
days thereafter they were required to 
hear and determine appeals from said 
listings and valuations. It was also their 
duty within fifteen days after posting 
said notifications to submit the proceed- 
ings, lists, enumerations, and valuations to 
the inspection of any and all persons who 
should apply for that purpose. This is 
particularly interesting in view of the re- 
cent controversy over the inspection of 
income tax returns. 
_ After the expiration of the fifteen days, 
the assessors were required to submit cer- 
tified copies of the lists and abstracts of 
the proceedings on valuations to the Board 
of Commissioners, which had the author- 
ity to revise the valuations. After the 
revisions, if any, were made, the Board 
was required to transmit the lists and 
abstracts of proceedings to the Secretary 
of the Treasury. 


A supervisor was appointed for each 
distriet, who had authority to appoint sur- 
veyors and collectors. The duties of the 
surveyors were to preserve the records 
of lists, valuations and enumerations, 
keep records of transfers of property, new 
dwellings, fires, ete. The supervisors made 
assessments and the collectors collected 
the tax, with authority to enforce by dis- 
traint, if necessary. 

The second direct tax was laid by the 
Act of August 2, 1813,5 which provided 
for an aggregate tax of $3,000,000, and 
apportioned the same among the several 
states in proportion to the last decennial 
census or enumeration. This act went 
into greater detail than the Act of July 
14, 1798, in that it apportioned the tax 
among the counties of the respective 
states in specific amounts. The tax was 

(5) 3 Stat. L. 53. 





laid ‘‘on the value of all lands, lots of 
ground with their improvements, dwell- 
ings, houses, and slaves, which said ar- 
ticles subject to taxation shall be enu- 
merated and valued by the respective 
assessors at the rate each of them is 
worth in money.”’ 

The Act of July 14, 1798, laid the tax 
on the owners of the articles taxed. The 
Act of August 2, 1813, did likewise, but it 
contained a new provision to the effect 
that the respective states might pay the 
quota apportioned to such states—if paid 
before February 10, at a discount of 
fifteen per cent (15%), if before May 1, 
at a discount of ten per cent (10%). This 
provision was also contained in the Acts 
of January 9, 1815, and August 5, 1861, 
referred to later. 

The machinery for the assessment and 
collection of the tax imposed by the Act 
of August 2, 1813, was provided by the 
Act of July 22, 1813.6 This act was very 
similar to the Act of July 9, 1798, referred 
to above. 

The third direct tax was laid by the 
Act of January 9, 1815,” in the sum of 
$6,000,000. This tax was ‘‘laid on the 
value of the lands and lots of ground, 
with improvements, dwelling houses, and 
slaves.’’ 

The fourth direct tax laid by the Fed- 
eral Government was levied by the Act 
of August 5, 1861, in the amount of 
$20,000,000. This tax was levied ‘‘on the 
value of all lands and lots of ground witk 
their improvements, and dwelling houses.’’ 
This was the last direct tax enacted by 
the Federal Government which was ap- 
portioned among the several states pur- 
suant to the constitution. 

The constitutional requirement that 
direct taxes shall be laid in proportion to 
the census or enumeration of the several 
states is inequitable in that it is based on 
population and not on the value of the 
articles taxed. For instance, in the fore- 


(6) 3 Stat. L. 22. 
(7) 3 Stat. L. 164. 
(8) 12 Stat. L. 292. 
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going laws, the tax was laid on dwelling 
houses and land. A certain amount of 
tax was required to be collected in each 
state from the owners of the dwelling 
houses and lands, the amount collectible 
being determined by the population of the 
respective states and not by the value of 
the lands and dwelling houses which were 
taxed. Under such a scheme, the owners 
of lands and dwelling houses in one state 
were required to pay a rate of tax un- 
equal to the rate paid by owners of lands 
and dwelling houses in another state, due 
to the disparity between the ratio of the 
population of the two states and the ratio 
of the value of the dwelling houses and 
lands of such states. 


This inequity in the tax, however, does 
not apply to a capitation or poll tax, be- 
cause such a tax is based on the head or 
poll and each individual is called upon to 
pay the same tax regardless of the state 

-of his residence. 


On account of these hardships, we find 
that the Congress has laid a direct tax in 
accordance with the Constitution on only 
four® occasions, which were referred to 
above. 

Before the Sixteenth Amendmment, 
which authorized the laying of income 
taxes without apportionment among the 
several states, practically all Federal rev- 
enue came from duties, imposts and ex- 
cises. These taxes are usually designated 
as indirect taxes. 

Indirect taxes, according to Article l, 
Section 8, Clause 1, quoted above, are re- 
au-red to be uniform throughout the United 
States. 

The contention was made that certain 
acts were not uniform within the purview 
of the Constitution because designated 
persons, classes and corporations were ex- 
empt, but the court held that the uni- 
formity required was a geographical or 
oh? Tee sae an sqecttonel in apemaanee with 
the Constitution. and which the Supreme Court 
held to be unconstitutional for that reason, in the 


case of Pollock % \ emeeead Loan and Trust Com- 
pany, 158 U. S. 





territorial uniformity.1° In other words, 
to be uniform the tax must apply to the 
whole territory of the United States. 

The chief controversy in the courts has 
involved the distinction between direct 
and indirect taxes.—The National Income 
Taz Magazine, May, 1925. 


DIRECT AND INDIRECT TAXES AS CON- 
TEMPLATED BY THE CONSTITUTION 


In a previous discussion we stated that 
capitation and other direct taxes were re- 
quired to be laid by the rule of apportion- 
ment, and duties, imposts, and excises, by 
the rule of uniformity. Also that duties, 
imposts and excises were commonly desig- 
nated as indirect taxes.1 We reserved for 
discussion here the distinction between 
direct and indirect taxes as contemplated 
by the Constitution. 

Although the imposition of taxes is one 
of the most indispensable attributes of 
sovereignty, we find that no clear expo- 
sition of direct taxes was made in the 
Constitutional Convention. As a matter 
of fact, Rufus King asked on the floor of 
the convention what was meant by direct 
taxes and no one answered.” Hamilton 
several years later in discussing the dis- 
tinetion between direct and indirect taxes 
said: 

It is a matter of regret that terms so 
uncertain and vague in so important a 
point are to be found in the Constitution. 
We shall seek in vain for any antecedent 
settled legal meaning to the respective 
terms. There is none. We shall be as 
much at a loss to find any disposition of 
either which can satisfactorily determine 
the point.* 

As explained previously,* the restric- 
tions placed in the Constitution on the 

(10) Flint v. Stone Tracy Co., 220 U. S. 107; 
Camp Bird Ltd. v. Howbert, 249 ‘Fed. 277; N. Y.. 
N. H. and H.R. R. Co. v. U. S., 269 Fed. 907; 
LaBelle Iron Works v. U. S., 256 U. S. 377; Brush- 
aber v. . P. P. Co. 240 U. =. 2 } Bn it Baltic 
Mining Co., 240 U. S. 103. 


(1) “Constitutional Tax and Uniformity Require- 


ments,’’ National Income Tax Magazine, May, 1925. 
(2) 3 Madison Papers 1337. 
(3) 7 Hamilton's Works 848. 
(4) “Scope of the Federal Taxing Power,’’ Na- 


tional Income Tax Magazine, October, 1924. 
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Federal taxing power were the result of 
compromise of the conflicting economic and 
geographical interests prevailing at that 
time. It was not a subject which could 
be debated freely for fear that the whole 
constitutional plan would be wrecked. 
Hence, the uncertainty as to what our 
constitutional fathers intended by these 
terms. 

The Supreme Court was called upon to 
construe this language in 1796 during 
Washington’s second administration in the 
ease of Hylton v. United States.® 

The Act of June 5, 1794, provided: 


That there shall be levied, collected and 
paid upon all carriages for the conveyance 
of persons which shall be kept by or for 
any person for his or her own use or to be 
let out to hire or for the conveyance of 
passengers, the several duties and rates 
following’ * * * 

It was stipulated that Hylton owned one 
hundred twenty-five chariots for the con- 
veyance of persons exclusively for his own 
separate use. He was compelled to pay 
the tax imposed by this Act and there- 
upon brought suit against the United 
States to recover the amount paid. He 
contended that the tax was direct and 
that it was unconstitutional, because it 
was not apportioned among the several 
states pursuant to the Constitution. 

The case was ably argued on behalf of 
the United States, by Richard Henry Lee, 
Attorney General of the United States, 
and Alexander Hamilton, Ex-Secretary 
of the Treasury ; on behalf of the taxpayer 
by Charles Campbell, Attorney General of 
Virginia, and Jared Ingersoll, Attorney 
General of Pennsylvania. 

There were two interesting facts con- 
nected with this case. The unconstitu- 
tionality of an Act of Congress was raised 
for the first time, and the Government 
paid the fees of counsel on both sides. The 
aggregate of the fees paid was approxi- 
mately $1,000.® 

(5) 3 Dal. 171. 


(6) Warren’s, The Supreme Court in United 
States History, Vol. 1, p. 146 





The court held that the tax was a duty 
and not a direct tax and that it was not 
required to be apportioned among the sev- 
eral states. All of the justices who heard 
the arguments handed down separate opin- 
ions but gave substantially the same rea- 
sons for the decision announced. Mr. 
Justice Chase in the course of his opinion 
said: 

The Constitution evidently contemplates 
no taxes as direct taxes, but only such as 
Congress could lay in proportion to tha 
census. The rule of apportionment is only 
to be adopted in such cases where it can 
reasonably apply; and the subject taxed 
must ever determine the application of the 
rule. 

If it is proposed to tax any specific ar- 
ticle by the rule of apportionment. and it 
would evidently create great inequality and 
injustice, it is unreasonable to say that the 
Constitution intended such tax should be 
laid by that rule. 


It appears to me that a tax on carriages 
cannot be laid by the rule of apportion- 
ment without great inequality and in- 
justice. 

The learned Justice, therefore, conclud- 
ed that the tax on carriages must be in- 
direct. 


In further discussing the question, Mr. 
Justice Chase said: 

It seems to me that a tax on expense is 
an indirect tax; and I think an annual tax 
on a carriage for the conveyance of per- 
sons is of that kind because a carriage is 
a consumable commodity ; and such annual 
tax on it is on the expense of the owner. 


Mr. Justice Paterson was of the opinion 
that: 


All taxes on expense or consumption 
are indirect taxes. A tax on carriages is 
of this kind, and, of course, is not a direct 
tax. Indirect taxes are circuitous modes 
of reaching the revenue of individuals who 
generally live according to their income. 


In these opinions it was intimated, but 
not decided, that direct taxes within the 
purview of the Constitution included only 
capitation or poll taxes and taxes on land. 

Hamilton in his brief for the govern- 
ment argued as follows: 
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The following are presumed to be the 
only direct taxes: Capitation or poll taxes, 


taxes on lands and buildings and general. 


assessments, whether on the whole prop- 
erty of individuals or on their whole real 
or personal estate. All else must of 
necessity be considered as indirect taxes.” 

Madison, who was a member of the Con- 
stitutional Convention and one of the 
authors of the Federalist, as well as a 
member of Congress when the legislation 
under review was enacted, considered that 
the tax was direct and unconstitutional. 
In a letter to Jefferson he said: 

The taxes on carriages succeeded in 
spite of the Constitution by a majority of 
twenty, the advocates of the principle be- 
ing reinforced by the adversaries of luxu- 
ries. 

Thus at the very dawn of our constitu- 
tional history there was considerable con- 
fusion as to the distinction between direct 
and indirect taxes. We shall see that this 
confusion obtained to a great extent 
throughout the ensuing century. 

The question again arose in 1868 in the 
ease of Pacific Insurance Company v. 
Soule, The Act of June 30, 1864, as 
amended by the Act of July 13, 1866, im- 
posed a duty of a certain per cent: 

Upon the gross receipts or premiums or 
assessments for insurance from loss or 
damage by fire or by the perils of the 
sea made by every insurance company 
whether inland or marine or fire insurance 
* * * and that in the account or re- 
turn to be rendered they shall state the 
amount insured, re-insured, continued, the 
gross amount of premiums received and 
assessments collected and the duties by 
law accruing thereon for the quarter then 
next preceding. 

A duty was also levied ‘‘on all divi- 
dends in scrip or money thereafter de- 
elared due * * * to stockholders, 
policyholders or depositors or parties 
whatsoever * * ®* as part of the earn- 
ings, income, or gains of any bank, trust 
company, savings institution, and of any 
fire, marine, life, inland insurance com- 


pany,’’ ete. 


(7) Hamilton’s Works 332. 
at Madison’s letter to Jefferson, dated May 11, 


1794. 
(9) 7 Wall. 433. 





. 


The court construed the law to impose 
‘‘a tax upon the business of an insurance 
company,’’ and held that it was a duty 
or excise. Again great stress was laid 
upon the proposition that the apportion- 
ment of the tax in question would result 
in inequality and injustice. 

In the case of Veazie Bank v. Fenno,!® 
decided in 1869, the Supreme Court was 
ealled upon to decide whether the duty 
imposed by the Act of July 13, 1866, on 
the circulation of bank notes was direct 
or indirect. The Act imposed a tax as 
follows: 

That every national banking association, 
state bank, or state banking association, 
shall pay a tax of ten per centum on the 
amount of notes of any person, state bank, 
or state banking association, for circula- 
tion and paid out by them after the first 
day of August, 1866. 

The Veazie Bank was compelled to pay 
a tax of ten per cent on its bank notes 
issued for circulation. The bank con- 
tended that the tax was a direct tax and 
subject to the rule of apportionment. The 
eourt held that it was an excise or duty 
cn. the circulation or use of the notes, and, 
therefore, subject to the rule of uniform- 
ity. 

Again the court stated obiter that a tax 
on personal property, excluding slaves, 
was not within the category of direct 
taxes. Reference was made to various acts 
cf Congress to fortify this conclusion.”’ 


In 1874 the question again arose in the 
ease of Scholey v. Rew.’* The legislation 
under review was the Act of June 30, 1864, 
as amended by the Act of July 13, 1866, 
which imposed a duty on the succession to - 
real estate ‘‘by will, deed or laws of 
descent by reason whereof any person 
shall become beneficially entitled in pos- 
session or expectancy to any real estate or 
income thereof upon the death of any per- 


son dying after the passage of the Act.’’ 

(10) 8 Wall. 533. 

(11) See “Apportionment and Uniformity Re- 
quirements of the Constitution,’’ National Income 
Tax Magazine, May, 1925, for a discussion of these 
acts. 


(12) 23 Wall. 331. 


. 
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The court sustained the tax as an ex- 
cise or duty upon the devolution of the 
real estate and not upon the real estute 
itself. Mr. Justice Clifford in the course 
of his opinion said: ; 

Taxes on houses, lands and other per- 
manent real estate have always been 
deemed to be direct taxes, and capitation 
taxes by the express words of the Consti- 
tution are within the same category, but 
it has never been decided that any other 
legal exactions for the support of the 
Federal Government fall within the con- 
dition that unless laid in proportion to 
numbers that the assessment is invalid. 

Whether direct taxes comprehended any 
other tax than a capitation tax and a tax 
on land was not decided, inasmuch as it 
was unnecessary to the determination of 
the case before the court. 

In 1880 in the case of Springer v. United 
States?* the constitutionality of the in- 
come tax imposed by the Act of March 3, 
1865, was before the court. The act pro- 
vided : 

There shall be levied, collected and paid 
annually upon the annual gains, profits 
and income of every person * * * 
whether derived from any kind of prop- 


erty, rents, interest, dividends or salaries 
® * @ 


Hamilton was quoted by the court where 
he suggested that direct taxes should be 
held to be only ‘‘capitation or poll taxes, 
and taxes on lands and buildings and gen- 
eral assessments, whether on the whole 
property of individuals or on their whole 


All else must be 
9714 


real or personal estate. 
considered as indirect taxes. 

The court was of the opinion that the 
tax imposed by this Act on annual gains, 
profits and income was ‘‘not a tax on 
‘the whole * * * personal estate’ of 
the individual; but only on his income, 
gains and profits during a year, which 
may have been a small part of his per- 
sonal estate, and in most cases would have 


been so.’’ 


(13) 102 U. S. 586. 
(14) 7 Hamilton’s Works 848. 





Hylton v. United States also was cited 
with approval on the question of the 
injustice and inequality of apportioning a 
tax on carriages, and the conclusion was 
drawn that the same objection applied to 
an income tax. It was, therefore, held that 
a tax on income was within the category 
of an excise or duty. 

While the foregoing decisions were cor- 
rect, except that of Springer v. United 
States, in which it was held that an in- 
come tax was an excise or duty, the rea- 
sons given were unsatisfactory in some re- 
spects. The court repeatedly stated obiter 
that a tax on personalty was an excise or 
duty. This error was committed in spite 
of the fact that a tax on personalty by the 
legislatures of the colonies had always 
been deemed to be a direct tax. 


Furthermore, the Supreme Court laid 
great stress on the proposition that a tax 
was not direct if the apportionment 
thereof would result in inequality and in- 
equity. This, of course, was no logical 
reason for deciding whether the tax was 
direct or indirect. It disregarded entirely 
the character or nature of the tax itself, 
which should be determinative. 


The above decisions concluded the first 
century of our constitutional history. A 
decision soon was to be announced which 
resulted in the Sixteenth Amendment. 
This decision among others will be dis- 
cussed in the next article of this series. 
—The National Income Tax Magazine, 
October, 1925. 


Due to the length of the Leading Article, the 
Annotated Case and other material is of neces- 
sity omitted from this number of the Journal.— 
EpIror. 








A young man with a pretty but flirtatious 
fiancee wrote to a rival: 

‘*T hear that you have been kissing my girl. . 
Come to my office at 11 on Saturday; I want to 
have this out.’’ 

‘His reply was: ‘‘I have received your circu- 
lar letter, and will be at the meeting.’’—Punch 
Bowl. 
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1. Allens—Ownership of Land.—Transaction by 
which Japanese aliens sought to continue their 
leasehold interest in land. title to which was in 
domestic corporation, and to operate it as they 
were then doing, held not to constitute an attempt 
to avoid constitutional provision against alien own- 
ership of land.—State v. Kusumi, Wash., 240 Pac. 
656. 


2. Arrest—Search Warrant.—Arrest without war- 
rant of one seen by officer to hand to another two 
bottles, the contents of which officer knew nothing. 
held illegal, and evidence obtained by seizure and 
examination of bottles was inadmissible in trial of 
person arrested for gee intoxicating liquor. 
—Testolin v. State, Wis., 205 N 825. 


3. Automobiles—Private Use.—Where theft pol- 
icy, under the caption “Warranties,” provided that 
use of automobile insured would be private and for 
pleasure, use of it in business of insured’s em- 
ployers held neither private nor for pleasure within 
policy, but for business purposes in service of em- 
+> ac .—Record v. Royal Ins. Co., Mass., 149 N. E. 
46 


4. Bailment—Condition of Truck.—Town, not re- 
turning leased truck or notifying lessor of defec- 
tive condition or requesting him to repair it after 
discovering such condition, but causing it to 
repaired and thereafter used for many weeks. held 
not misled by lessor’s alleged false representations 
—_— v. Town of Calistoga, Cal., 240 Pac. 
523. 

5. Bankruptcy—Conditional Sale.—Claimant sold 
to bankrupt the stock of goods in a drug store, ex- 
cepting the fixtures; a deferred payment of $2,000, 
under the contract, to be made in 20 monthly pay- 
ments. At the same time he made a bailment 
lease to bankrupt of the fixtures for $2.000; rental 
to be paid in 20 monthly installments, and on their 
full payment bankrupt to receive a bill of sale. 
The monthly payment under the two contracts was 
the same, $100. Held, that the two contracts must 
be construed together, and constituted a contract 
of conditional sale, and under the law of Pennsyl- 
vania the fixtures could not be reclaimed from the 
5°e. (3d) 100. bankruptcy.—In re Belle, U. S. D. C., 

(24 


6.——Judgment Lien.—The levy of an execution 
on real estate creates a lien thereon as against the 
| debtor, though he has previously made a 

udulent conveyance thereof, and, where the levy 
Was made more than four months prior to the 
debtor’s bankruptcy, the commencement of a suit 
in equity by the. qrehitor within the four months to 
get aside the conveyance and enforce his lien does 
not render it avoidable under ——*, ae. § 
a A ne § 9651).—In re Berlowe, U. :<S, 





7.—-Jurisdiction.—The admission by a witness 
that he holds title to real estate, situated in an- 
other state, for bankrupt. and has no interest in it 
himself held not to give the court jurisdiction to 
bring him from the other state to answer to a 
citation for contempt for refusing to convey the 
property to the trustee; the proper practice being 
to apply for ancillary summary process in the dis- 
trict of his residence.—In re Lansley, U. S. C. 
A., 7 F. (2d) 888. 

8.——Loan.—Where petitioner’s loan of $1,700 to 
a corporation, made for himself and not as broker, 
was amply secured by a chattel mortgage, the 
agreement under which the loan was given provid- 
ing for a return of $2,000 in 12 monthly install- 
ments, in the form of notes bearing 7 per cent. 
interest from date, thus netting a return of over 40 
per cent. per annum. held harsh and oppressive, 
justifying order of District Court in bankruptcy of 
cerporation, disallowing $300, regardless of br et 
or not Illinois bas Cpepecation Act 1919 (Laws 
1919, p. 318) § 6, subd. 7, repealed pro tanto state 
usury laws.—In re ANS. Reed & Furniture Co., 


Usecacttr aa 
9.—Reclamation. — Bankrupt. a_ stockbroker, 
bought certain stock for petitioner. which he 


pledged as collateral for h‘'s own indebtedness and 
refused petitioner’s demand for it after it had been 
fully paid for. Held that refusal of such demand 
made petitioner a creditor of bankrupt, with a 
right of action for breach of contract or conver- 
sion, but that petitioner had no claim on a surplus 
from the proceeds of the stock which had been sold 
AL, pledgees.—In re Douglas, U. S. D. C., 8 F. 


10. Banks and Banking—Forged Certificates of 
Deposit.—Certificates of deposit so fraudulently 
issued, and constituting a forgery thereof by the 
cashier, cannot be made the subject of ratification 
by the directors of the bank: and unless the bank 
is in some way estopped by acts prejudicial to the 
holder of such paper. the bank is not precluded 
from the defense of forgery.—Merchants’ Bank & 
Trust Co. v. People’s Bank of Keyser, W. Va., 130 
S. E. 142. 

11.——Illegal Stock Issue.—That shares of stock 
in insolvent bank were illegally issued to defendant 
held no defense in suit by commissioner of banking 
to recover assessments on such stock for benefit of 
Sa 3-1 creditors.—Furr v. Chapman, Tex., 276 S. 


12.—Knowledge of Officer.—Bank. as holder of 
note, held not chargeable with knowledge obtained 
by its cashier when note was executed that it was 
for accommodation of payee, when cashier was not 
acting in his official capacity at that time.— 
Farmers’ State Bank v. Barnes, Mo., 276 S. W. 93. 


13. Bills and Notes—Liability of Indorsers.— 
Under Negotiable Instruments Act, §§ , 44, in- 
dorsers of corporation’s note did not relieve them- 
selves of personal liability merely by adding word 
“directors” before their signatures, as such in- 
dorsement did not disclose their principal ani was 
not made in such terms as to negative personal 
liability, even if they had been obligated to indorse 
in representative capacity.—First State Bank v. 
Ovalo Warehouse Ass’n, Tex., 276 S. W. 773. 


14.——-Partnership Note.—lIn action against part- 
ners on note signed by partnership through one 
partner, failure of partner not signing to deny 
existence of partnership, and to deny. under oath, 
execution of note, as required by Rev. St. 1919, 
§ 1415, is confession of the partnership and the 
execution of the note, where the persons compos- 
ing the partnership are alleged in the body of the 
pleading.—Locatelli v. Flesher, Mo., 276 S. W. 415. 


15. Bridges—Railing—Any duty to maintain 
suitable railing along side of bridge held not 
to require such a railing as would withstand extra- 
ordinary strain placed on it by negligent attempt 
to turn around a wagon on the bridge in too lim- 
ited space.—Dunbar-Du-Kate Co. v. Harper, Miss., 
106 So. 5. 

16. Brokers—Commission.—Where broker's con- 
tract of employment was not conditional on obtain- 
ing a customer who would pay a specified sum, fact 
that defendant sold at a less price than named to 
broker does not deprive broker of commissions, 
since broker earns his commission when he pro- 
duces a customer who buys property either on 
terms specified or others voluntarily accepted by 
owner.—Rogers & Cole v. Cole, Vt., 131 Atl. 12. 


17.—Work on Sunday.—Fact that agent, in pre- 
paring papers for sale of defendant’s lumber yard 
to prospective purchasers, worked on Sundays held 
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not to affect agent’s right to compensation. where 
there was no showing that contract for compensa- 
tion or closing Of sale between defendant and pur- 
chaser were done in violation of statute.—Simon- 
sen v. Froedtert Lumber Co., Wis., 205 N. W. 798. 


18. Carriers of Goods—Reconsignment.—Strike of 
switchmen on railroads entering city, to whi 
goods were ordered reconsigned, is not valid reason 
for carrier’s refusal to accept reconsignment order. 
—Buschow Lumber Co. v. Union Pac. R. Co., Mo., 
276 S. W. 409. 


19. Carriers of Passengers—‘‘Common Carrier.” 
—A “common carrier of passengers” is one who 
undertakes for hire to carry all persons, indiffer- 
ently, who may apply for passage.—Burnett v. 
Riter, Tex., 276 S. W. 347. 

20.— Degree of Care.—High degree of care 
which carrier owes to its passenger may, in law, 
include duty to see that aisle of street car was not 
ebstructed by suitcase, over which passenger was 
likely to stumble and fall at time car was stopped 
for passengers to alight.—Houston Electric Co. v. 
Bragg, Tex., 276 S. W. 641. 

21.——-Due Care.—In construing and interpreting 
true meaning and effect of vigilant watch i- 
nance of St. Louis. court does not invade field or 
exclusive powers of Legislature when it holds that 
it was not intent of lawmakers in enacting it to 
lessen in any degree or abrogate safeguards there- 
on around passenger by common law.—Toomey v. 
Wells, Mo., 276 S. W. 64 

22._—-Elevator.—Plaintiff, who, on making call at 
room of business associate in apartment house, 
was injured by falling into elevator shaft, was an 
invitee with implied invitation to use elevator 
operated for convenience of guests and those hav- 
ing business with them, and relation of passenger 
and carrier arose between plaintiff and owner of 
_— house.—Johnson v. Hopkins, Ala., 105 

jo. 663. 

23. Contracts—Architect’s Certificate.—Architect 
cannot issue certificate waiving express provisions 
in contract holding contractor liable for defective 
work or material—Van Dyck Heating & Plumbing 
Co. v. Central Iowa Bldg. Co., Iowa, 205 N. W. 650. 


24.——Rescission.—On abandonment of contract 
by one of parties thereto, other parties, if not at 
fault, may rescind contract, and, by restori to 
defaulting party benefit he may have received 
under contract, may recover of defaulting party 
value of property furnished in pursuance of con- 
tract by rescinding party.—Gray v. Merritt, Tex.. 
276 S. W. 187. 

25.—Rescission.—The rescission of a_ contract 
because of fraud inducing it prevents the defrauded 
party from recovering damages for the fraud. His 
only right is to be placed in statu quo.—Scheer v. 
F. P. Harbaugh Co., Minn., 205 N. W. 626. 


26. Corporations—Excise Tax.—Foreign corpora- 
tion, engaged exclusively in interstate commerce 
within Massachusetts, is not subject to excise tax, 
under G. L. c. 63, 39.—W. & J. Sloane v. Com- 
monwealth, Mass., 149 N. E. 407. 

27.—Mortgage.—A mortgage given by a New 
York manufacturing corporation to secure an issue 
of bonds covering both its real and personal prop- 
erty, and recorded as a real estate mortgage, held 
not invalid as to the real estate described therein 
because of provisions excluding the raw material 
acquired or taken from its lands and used in its 
manufacturing, and permitting the corporation, 
prior to any default, to sell its products and retain 
the proceeds.—Hammond y. Carthage Sulphite Pulp 
& Paper Co., U. S.C. C. A., 8 F. (2d) 35. 


28. Directors’ Salaries.—Action by directors of 
corporation in voting themselves salaries and ap- 
proving such action as controlling stockholders is 
void, and, in absence of any showing of what 
would have been reasonable, court cannot readjust 
as on quantum meruit, but must require refund of 
entire amount received.—McKey v. Swenson, Mich., 
205 N. W. 583. 

29. Covenants—Building Restrictions —Where re- 
strictive covenant in deed of property to Board of 
Education provided that no improvement with rear 
toward school property should be erected on 100- 
foot lot, lying contiguous with certain street, held 
such covenant was clear and unambiguous, reason- 
ably adapted for purpose contended, and, cons 
as written, was violated by erection of building 
with its rear towards school property, regardless of 
attractive appearance of improvement or its dis- 
tance from school property.—Feinberg v. Board of 
Education, Ky., 276 8S. W. 823. 





30.—Building Restrictions.—The use of a 20- 
room house on beach as summer residence for 


did not depreciate value of s 

the extent of constituting a violation of a covenarit 
prohibiting erection of any bui for any usés 
—. value of property for dwelling houses. 
ae ae a ersey Coast Resorts Corporation, N. J., 


31. Druggiste—Negligence.— Complaint charging 
that defendant’s drug clerk negligently, unskillfully, 
or inadvertently sold to plain tablets containing 
poison in place of remedy desired held to state sub- 
stantial cause of action, and court's overruling of 
demurrer to same was correct under Code 1923, 
Hi * 'raetmeaes Coal Co. v. Sexton, Ala., 105 So. 


32. Electricity—Negligence.—In pedestrian’s ac- 
tion for injuries caused falling of insulator, 
where defendant’s own evi ce showed that in- 
sulator could have fallen by reason of 
broken while being ‘‘cinched” or in being 
by workmen on pole, it was proper to refuse in- 
struction that, unless defect in insulator was 

and ought to have been seen by defendant in 
to have avoided its use, pling would not be 
entitled to recover.—Kuether v. City Light 
& Power Co., Mo., 276 S. W. 106. 


33. Explosives—Liabilitvy of Seller.—Where iMu- 
minating oil sold by defendant oil company to re- 


, from whom plaintiff purehased it, was 
inferior and dangerous within B ’ Ann. St. 1914, 
7888, 7907, prohibiting its sale, of defend- 


ant’s knowledge of it 


es sustained in explosion when 
she attempted to light fire in stove.—Standard Oil 
‘©. v. Robb, Ind., 149 N. E. 567. 


34. Frauds, Statute of—Assignment of Oil Lease. 
—tThe transfer or assignment of a lease is convey- 
ance of oil under the land described therein, and is 
within statute of frauds; Rev. St. art. 3965, requir- 
ing leases of property for more than one year to 
baie writing.—Anders v. Johnson, Tex., 276. Ss. W. 


35.——Lease at Will.—In view of 2 Comp. St. 1910, 
Pp. 2610, § 1, providing that leases, except those not 
exceeding term of three years, shall have only 
effect of leases at will unless in writing, signed by 
parties or their agents lawfully authorized by writ- 
ing, a lease of automobile parking space by amuse- 
ment company, signed by its manager, whose 
authority was not alleged to be in writing, held 
one at will, since authority of manager will not be 
implied from his position.—Harkavy v. eamland 
Park Co., N. J., 136 Atl. 839. 


36. Fraudulent Conveyances—Bulk Sales.—Bulk 
Sales Law (St. 1925, §§ 241.18-241.21), providing 
that sales, transfers, or assignments otherwise than 
in ordinary course of business of any part or whole 
of any stock of goods, wares, and merchandise shall 
be conclusively presumed fraudulent, was aimed at 
“merchants” as word is ordinarily used rather than 
those dealing in any way in property that might 
come within term ‘‘merchandise,” and in this lim- 
ited sense held not to apply to sale or pledge of 
whole or substantial part of pack by pea cannery, 
which was in operation few days in each year.— 
Nichols North Buse Co. v. Green County Canneries, 
Wis., 205 N. W. 804. 


37.——Bulk Sales.—Title to goods purchased by 
buyer in violation of Bulk Sales Law was voidable 
and not void.—Lietchfield Mfg. Co. v. Heinicke, 
Towa, 205 N. W. 774. 


38. ge ee of Cotton.—Where plaintifr 
sold and delivered cotton to purchaser, reserving 
right to take prevailing price at any time on any 
amount of cotton until certain date, held such con- 
tract was not a gambling contract, since pur- 
chaser had no chance to win or lose on transac- 
tion; it being immaterial to him what cotton 
brought, inasmuch as plaintiff was obligated to 
return advance to purchaser in full amount, - 
less of what figure cotton brought at sale. 

ee Union Telegraph Co., Tex., 276 S. W. 


39. Husband and Wife—Business Venture of 
Pita tere oy yy 2 — - own | 
ure for use in keeping house and 
husband duuk-to-pant ip tha eae, 1 
of the business venture, and in no way au ized 
his wife to act for him, he was not Mable for 
. i —— v. Newdale Purniture Co., Wis., 








families of 14 owners on a community or club plan 











70 CENTRAL LAW JOURNAL 





No. 4 








40.—Joint Bank Deposit.—Where bank account 
was in name of wife and husband, either to draw 
or the survivor, and wife was murdered by hus- 
band, since it would be abhorrent to permit hus- 
band to retain title to money under Banking Law, 

249, subd. 3,’ equity and justice demand that 
eposit be turned over to wife’s administrator to 
pay her funeral expenses and devote balance to 
support and maintenance of infant child.—In re 
Santourian’s Bstate, N. Y., 212 N. Y. S. 116. 


41.——Parental Interference.—Parents may hold 
aloof, decline to recognize son’s wife, show no 
interest in her or her child, and even disinherit son 
marrying without their approval, so long as 
they do not meddle unjustifiably with domestic 
felicity and affection of son and his wife.—Wood- 
house v. Woodhouse, Vt., 130 Atl. 758. 


42. Infants—Recovery of Payments.—Minor held 
not entitled to recover payments made on purchase 
price of secondhand automobile on disaffirmance of 
contract by him, where he declared that he stood 
silent when asked if he were of age, subsequently 
admitting that he may have said he was of age, 
and in written statement to seller declared that he 
Was 22 years of age; such statement constituting a 
positive misrepresentation and intent to deceive 
within the statute.—Thosath v. Transport Motor 
Co., Wash., 240 Pac. 921. 


43. Innkeeper—Loss of Baggage.—Where guest of 
hotel, during absence each summer. checked trunk 

hotel room, it was held that the holding 
ef guest’s trunk tended to make her permanent 
guest of hotel, which was sufficient consideration to 
make bailment one of mutual benefit to parties.— 
Dallas Hotel Co. v. Richardson, Tex., 276 S. W. 765. 


44. Insurance—Abstraction of Funds.—To render 
@urety liable on bond to indemnify bank against 
loss embezzlement, wrongful abstraction, or 
willful misapplication of funds or securities by 
employee, latter need not have derived any per- 
sonal profit or advantage. and it is immaterial just 
what culpable act constitutes breach of his duty; 
“wrongful abstraction’ meaning unauthorized and 
illegal taking or withdrawing of funds or securities 
from bank’s possession and control and appropria- 
tion thereof to benefit of taker or another with 
taker’s knowledge and consent, and “willful mis- 
application,” a willf unauthorized, and illegal 
application thereof to use and benefit of person 

ng application or of another with former's 
qeewtesy and consent.—Chapman v. Nieman, 
Tex., 276 S. W. 302. 


45._—“‘Anniversary.’’"—In insurance policy, pro- 
vision that, commencing with anniversary of policy 
next succeeding receipt of proof of disability, com- 
pany would on each anniversary waive payment of 
premium for ensuing year, term “anniversary” 
means yearly recurring date of policy, and benefit 
of waiver of premiums by reason of receipt of 
proof of permanent disability is postponed until 
next annive of _—_ succeeding receipt of 
such proof.—Mid-Continent Life Ins. Co. v. Skye, 
Okla., 240 Pac. 630. : 


46.——Crops.—Hall insurance law of South Dakota 
does not operate automatically to insure crops on 
land that is neither listed by assessor nor reported 
to qouay auditor by owner.—Hoeck v. Van Camp, 
8. D., 205 N. W. 654. 

47.——“‘From Date of Accident.”—Where railway 
fireman, injured while at work, continued to work 
until his usual quitting time, and also worked one 
or two nights thereafter, and died thereafter with- 
out being able to resume work, held that his death 
was not the result of accidental injuries, producing 
total disability ‘‘from date of accident” and con- 
tinuing to date of his death, within meaning of 
accident policy.—Martin v. Travelere’ Ins. Co., Mo., 
276 S. W. 380. . 


48.——Reinstatement.— Where local soliciting 
agent had by terms of policy no authority to rein- 
state policy canceled by company for nonpayment 
of premium, it was immaterial that insured, when 
making payment to him for such reinstatement, did 
not know his agency had been revoked.—Columbian 
Nat. Fire Ins. Co. v. Dixie Co-Op. M. O. House, 
Tex., 276 S. W. 219. 


49. Interstate Commerce—Railroad Policeman.— 
Railroad police sergeant, injured while riding train 
transporting interstate shipments in course of his 
employment to protect both interstate and intra- 
state shipments from theft, was employed in 
“interstate commerce,” though train was also 
transporting intrastate shipments, latter were mucif 
more valuable and more likely to be stolen, and 





their presence was cause of his being assigned to 
particular train.—Wheelock v. Industrial Commis- 
sion, Ill., 149 N. E. 514. 


50.—Smoke Ordinance.—Smoke ordinance of the 
city of Buffalo, passed pursuant to Charter, § 13, 
subd. 5. providing that it shall be unlawful for any 
railroad to operate trains propelled by steam power 
or other power producing machines emitting smoke 
or steam, on penalty of $250 for each offense, held 
unreasonable, a denial of the equal protection of 
laws, and an unauthorized interference with inter- 
state commerce.—City of Buffalo v. New York 
Cent. R. Co., N. Y., 212 N. Y. S. 1. 

61. Intoxicating Liquors—Forfeiture of Vehicle.— 
A person arrested for unlawful transportation of 
liquor was using a leased automobile. No claim 
was made that there was any tax due on the 
liquor. Held that Rev. St. § 3450 (Comp. St. § 6352), 
had no application, but the question of forfeiture 
of the car was governed by National Prohibition 
Act. tit. 2, § 26 (Comp. St. Ann. Supp. 1923, 
10138%4mm), and it being shown that the unlawful 
use was not known to the owner and was in viola- 
tion of the terms of the lease that it was not 
subject to forfeiture.—United States v. Deutsch, 
U. S. D. C., 8 F. (2d) 54. 

52.——Legal Purchase.—In action against tele- 
graphic company for damages occasioned by plain- 
tiff’s purchase of 1,000 cases of whisky, based upon 
telegram found not to be genuine, held burden of 
proof was on plaintiff to show that the purchase of 
whisky was legal, and fact that it was not affirm- 
atively shown plaintiff had no permit to purchase 
would not avail.—_W. L. Weller & Sons v. Western 
Union Telegraph Co., Ky.. 276 S. W. 5 


53. Labor Unions—Strikes.—Workmen have the 
right to organize for purpose of securing higher 
wages, shorter hours of labor, or improved relations 
with employers, and the right to strike for purpose 
of improving their condition, provided object is 
not to gratify malice or inflict injury on others.— 
Vail-Ballou Press v. Casey, N. Y., 212 N. Y. S. 113. 

54. Landlord and Tenant—Contract to Erect 
Building.—Money plaintiff might have earned in 
employment declined by him in reliance on defend- 
ant’s contract to erect building to be leased to 
plaintiff for restaurant purposes and expense in- 
curred in moving to town wherein it was to be 
built held too remote to be recoverable as damages 
for breach of such contract; measure of damages 
being loss of profits from restaurant business dur- 
ing period of lease, which plaintiff admitted he 
es a show.—Bearden v. McCracken, Ark., 276 


55. Licenses—Contracts for Annuities—A com- 
pany selling contracts for annuities is not engaged 
in banking business, where only loans made are 
advancements to contract holders from company’s 
reserve, which exclude personal liability for repay- 
ment, and are merely incidental to the contract, 
are not evidenced by promissory notes, and where 
installments are not “deposits,’’ as they do not 
create relation of debtor and creditor, but become 
general funds of the company.—Fidelity Inv. Ass'n 
v. Emmerson, Ill., 149 N. E. 530. 


56. Livery Stable and Garage Keepers—Lien on 
Automobile.—On release of wrongful execution 
levied on automobile truck defendant garage man, 
with whom bailiff stored truck, was not entitled to 
a lien thereon as a lee for hire, inasmuch as 
truck was stored without express or implied con- 
sent of owner.—Lewis v. Best-By-Test Garage, 
Iowa, 205 N. W. 983. 

57. Master and Servant—Dangerous Agency.— 
Where employer gave employee, an inexperienced, 
aged common laborer, a poisonous brass polish 
whose chemical properties employer was presumed 
to know or ought to have known, employee had 
right to assume that employer would furnish rea- 
sonably safe appliances for work ard would warn 
him of latent dangers, and it was employer’s duty 
to warn employee of danger involved.—Voshall v. 
Northern Pacific Terminal Co., Ore., 240 Pac. 891. 

58.——Scope of Employment.—Evidence that car 
colliding with plaintiff’s car belonged to defendant, 
and that driver was his salesrnan, and had at other 
times taken car out for demonstration purposes, 
and that he was permitted to e cars out of sales 
room for any purpose to defendant’s advantage, 
held to authorize inference that driver was, at time 
of collision, acting within scope of his empleyment. 
—Stone v. Travelers’ Ins. Co., Ind., 149 N. E. 454. 

59.——-Simple Tool,—A spout hook, six or seven 


mgine before it started on its trip, 
intended for the use of the fireman in pulling the 
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spout from the standpipe in filling the tank with 
water, is not within the simple tool or appliance 
rule; so as to relieve the railroad from liability for 
an injury caused by a defect therein discernible on 
inspection.—Jackson v. Chicago Great Western Ry. 
Co., Minn., 205 N. W. 689. 


60. Mines and Minerals—Covenant to Develop.— 
That sulphur company paid $450,000 for sulphur 
lands, under contract and deed to pay owner royal- 
ties from sulphur production, will not destroy im- 
plied covenant on its part to develop land for 
sulphur in good faith and with reasonable diligence, 
where such sum was necessary to complete pur- 
chase of lands on which owner held options and to 
reimburse him for expenses therein and for inves- 
tigating their sulphur-bearing quality, and included 
reasonable compensation for his services in that 
regard, and royalties which have accrued and will 
accrue constituted principal part of consideration 
for conveyance.—American Sulphur Royalty Co. v. 
Freeport Sulphur Co., Tex., 276 S. W. 448. 


61.——Failure to Develop.—In action for damages 
for failure to develop sulphur lands, measure of 
damages will be amount which jury finds that 
owner would have received in royalties if the 
mines had been operated during time they found 
operation was unreasonably suspended, with inter- 
est at 6 per cent. from date such royalties would 
have accrued.—American Sulphur Royalty Co. v. 
Freeport Sulphur Co., Tex.. 276 S. W. 448. 


62. Monopolies—Association Price List.—A whole- 
sale grocers’ association, which prepared a price 
list, revised from time to time, to which its mem- 
bers were required to conform in making sales 
within the state, which comprised its chief sales 
territory, held not a “combination in restraint of 
interstate trade’ in violation of Sherman Anti- 
Trust Act (Comp. St. § 8820 et seq.), though such 
price list was used by salesmen of its members as 
a basis in making sales in other states, where such 
use was independent of the association, and not 
required by its use, and the salesmen were not 
required to and did not follow it in making sales in 
the outside territory.—United States v. Southern 
California Wholesale Grocers’ Ass’n, U. S. D. C., 7 
F. (2d) 944. 


63. Municipal Corporations—‘‘Frontage.”’—In or- 
dinance requiring applicant for license to install 
gasoline station to obtain written consents of prop- 
erty owners representing majority of total lot 
frontage within prescribed area, the word frontage 
held to include footage of corner lots abutting on 
two streets within the area; ‘frontage’ being de- 
fined as the line of demarcation between private 
property and that open to the general use of the 
public, such as streets, streams, or parks, so that, 
where two sides of property face or abut upon 
streets, streams, or parks, it must be said to have 
frontage on both sides.—Standard Oil Co. v. Kam- 
radt, Ill., 149 N. B. 538. 


64.——Presentation of Claim Against.—Rev. Code 
1919, § 6338, prohibiting suit against municipal cor- 
poration to enforce collection of claim without first 
presenting claim, and having it acted on by gov- 
erning body, applies only to accounts, claim, or 
demands dealt with by section 6337, which does not 
apply to claim for damages in tort.—Stewart v. 
Rapid City, S. D., 205 N. W. 654. 


65.——Zoning Ordinance.—Purchasers of lots, oc- 
cupied only by church partially destroyed by fire, 
had no vested use, precluding city from enacting 
ordinance prohibiting erection of creamery building 
thereon.—Kroner vy. City of Portland, Ore., 240 Pac. 


66. Negligence—Ditch.—Complaint alleging that 
reservoir owner permitted 7-year-old boy and other 
small children to rest and play on banks of outlet 
ditch, in which water was 22 feet deep, for many 
weeks, with knowledge that false sand bank, rest- 
ing partly on ice, was in great danger of caving, 
stated cause of action for death of such boy by 
drowning when bank caved and sank into water, 
as defendant owed him duty not to entrap him.— 
Smith x Windsor Reservoir & Canal Co., Col., 240 
Pac. 332. 


5 — ne House.—Testimony of only eye- 
witness that injury to pedestrian was caused by 
falling over dead end of cable, suddenly drawn taut 
across sidewalk from house being moved along 
street to telephone pole at street corner, held suffi- 
cient to support findings that pedestrian was not 
contributorily negligent and that house mover was 
negligent in not warning pedestrian of danger.— 
Muirhead v. Bruns, Wis.. 205 N. W. 549. 





68. Nulsance—Decreased Rental Value.—In action 
on case for nuisance in maintaining concrete mixer 
and boiler, and keeping of mules in close proximity 
sufficient basis for award of damages without show- 
to plaintiff's house, proof of depreciation in rental 
value of four rooms therein rented to roomers held 
ing rental value of entire house. and jury could 
give compensation for discomfort and annoyance 
resulting from the alleged nuisance.—J. P. Morgan 
Paving Co. v. Shoemaker, Ala., 105 So. 884. 


69. Oll and Gas—Abandonment of Contract.— 
Where contract provided plaintiffs should receive 
one-sixteenth working interest in oil well in con- 
sideration of furnishing derrick to defendants who 
were to drill well on abandonment by defendants 
plaintiffs were entitled to have contract rescinded 
and to be placed in statu quo by surrendering their 
right to one-sixteenth interest and recovering value 
of property furnished by them.—Gray v. Merritt, 
Tex., 276 S. W. 187. 


70.—Abandonment of Lease.—Where, under a 
lease for the term of 15 years for the purpose of 
drilling and operating for oil and gas, the only 
consideration to the lessor is the prospective royal- 
ties to arise from exploration and development, and 
the lessee fails for 13 years to commence such 
development, the agreement is without considera- 
tion, and may be abandoned by the lessor.—Hitt v. 
Henderson, Okla., 240 Pac. 745. 


71.—Abandoned Oil.—Oil which was lawfully 
produced by lessee on its own lease held not aban- 
doned, though it escaped from wells of its origin, 
where it remained under control of lessee, and was 
conducted through lessee’s own devices to another 
part of his lease, and there impounded in recep- 
tacles prepared for it by lessee.—Caldwell-Guada- 
lupe Pick-up Stations v. Gregg, Tex., 276 S. W. 342. 


72.-——Cancellation of Lease.—The general rule is 
that a court of equity will not cancel an oil and 
gas lease for failure to comply with an implied 
covenant to diligently develop such lease unless 
notice has been served upon lessee that a failure to 
commence drilling operations will be considered 
grounds for cancellation of the lease. There are, 
however, cases in which the giving of such notice 
may be unnecessary, or where the circumstances 
excuse the failure to give it. as where the lessee’s 
abandonment of the contract may be inferred from 
the fact that he has been in default for a long 
gested of years.—Hitt v. Henderson, Okla., 240 Pac. 


73.——Clause in Deed.—Where a printed deed 
conveyed all minerals and subterranean substances, 
written clause following the sransins clause, pro- 
vidi that “it is agreed that there is an oil lease 
in this land, which lease this deed is subject to, 
said lease was given company,” held not to 
except the oil and gas, but to mean merely that 
the conveyance was subject to such lease.—Elkhorn 
Coal Corporation v. Slone, Ky., 276 S. W. 826 


74.——Confusion of Goods.—In suit for value of 
oil flowing on leased premises by grantee of exclu- 
sive right to impound such oil, with no evidence 
showing how much of oil flowing into lessee’s pits 
was waste oil from other leases or from lessee’s 
lease, doctrine of confusion of goods in ascertaining 
grantee’s damages held inapplicable, where leasee 
was not a wrongdoer in constructing and locating 
his pits.—Caldwell-Guadalupe Pick-up Stations vy. 
Gregg, Tex., 276 S. W. 342. 


756.——Determinable Fee.—Lease for five years 
and as much longer as gas or oil in paying quan- 
tities was produced gave lessee determinable fee, 
depending on continuance of production in paying 
quantities of minerals mentioned. ‘bo: v. 
New Domain Oil & Gas Co., Tex., 276 8S. W. 331. 


76.——Liability of Carrier.—A custom incident to 
the shipping and transporting of crude oil pro- 
viding for strapping the tanks in the field 3 per 
cent. short to allow for shrinkage, evaporation, 
and losses to the volatile nature of the product 
which was known to and recognized by both the 
shipper and carrier, and made a part of the con- 
tract of carriage, will not be construed so as to 
permit a deduction of 3 per cent. from the amount 
of oil received for transportation irrespective of 
whether the actual loss from the excepted causes 
amounted to that much or not. A carrier will be 
required to account to the shipper for all oil re- 
ceived for transportation, less only that loss due 
to the excepted causes without ey such 
deduction not owe, however, per cent. of 
the total—Enid Oil & Pipe Line Co. v. Champlin, 
Okla., 240 Pac. 649. 
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77.—Recovery of Escaping Oil.—Where B.’s oil 
well ran wild as did that of a third party, and the 
oil from each well flowed toward M.’s pick-up 
station, where he impounded the escaping oil, the 
mere difficulty of determining what quantity of oil 
came from B.’s well as distinguished from that 
coming from third party’s well, held not to prevent 
recovery by B. on proof of such reasonable cer- 
tainty as to form the e+ of calculation.—Burton 
v. Miller, Ark., 276 S. . 999. 


78.—Rent see lease for five 
years and as much longer as gas or oil should be 
produced in B fe vins a quantities, but, if only was 
produced, per = ‘oe was to be paid as long as 
gas was esd there the payment and accept- 
ance of $100 did not of itself, apart from —, 
tion of gas, extend lease for one year.—Scarboroug) 
v. New Domain Oil & Gas Co., Tex., 276 S. W. aL 


79.——Reviving Lease.—Lease terminated by ces- 
sation of production is not revived = efforts of 
lessee and expenditure of money to br in other 


wells.—Scarborough v. New Domain Oil Co., 
Tex., 276 S. W. 331. 

80.—Rights Under Lease.—An oil and gas lease 
for a term of 15 years, in consideration of o $1 and 


to deliver to the lessor one-tenth of the oll realized 
from the premises, containing no covenant by the 
lessee to commence drilling operations at a cer- 
tain time, does not vest title to oil and gas in the 
land, and is not a — of any estate therein, but 
is simply a pe of a right to prospect for oil and 
gas, » tit esting until such substances are 
reduced to possession by extracting same from the 
earth. —Hitt v. Henderson, Okla., 240 Pac. 745. 


$1.——-Tax on Leases.—Oil and gas leases, and 
rights conferred thereby are ‘“property’’ within 
meaning of Const. § 172, and Ky. St. 1922, § 4020, 
and are subject to taxation at their fair cash 
value, estimated at the price they would bring at 
a fair voluntary sale, and arbitrarily fixing valua- 
tion at a percentage of gross production during tax 
period was erroneous.—Board of we rs v. Superior 
Oil Corporation, Ky., 276 S. W. 


82.——Termination of ho he lessee dis- 
covered, but did not produce, oil during life of 
lease, but drilled deeper after period of lease, with 
hope of getting greater production, and with inten- 
tion of returning to previous level on failure, which 
was done, lease was not terminated on ground that 
oil in paying quantities was not produced within 
period of lease.—Scarborough v. New Domain Oil & 
Gas Co., Tex., 276 S. W. 331. 


83.—Waste Oil.—That lessee of premises for oil 
constructed its pits and captured oil abandoned by 
third parties before its own lease began to produce 
held not ground for complaint by grantee of exclu- 
sive right to go on lease and impound waste oil 
from other premises, where, under terms of its 
lease, lessee had right to take all steps it reason- 
ably deemed necessary to save oil it expected to 
produce, and natural lay of land rendered it neces- 
sary to take such steps prior to actual production 
of oil.—Caldwell- Pe Pick-up Stations v. 
Gregg, Tex., 276 S. . 342. 


84.——Waste Oil.—Lease of premises for oil, im- 
posing on lessee duty to prevent waste of oil from 
its lease, held inconsistent with grant from owner 
of surface of exclusive right to go upon lease and 
to impound waste oil from other premises, and 
lease, being prior and exclusive, and for greatly 
preponderating purpose, will prevail.—Caldwell- 
ar Pick-up Stations v. Gregg, Tex., 276 
S. W. 34 


85.——Wild Oil.—Oil from a well which “ran 
wil@’ became personal property, and subject to 
reclamation after its involuntary escape from the 
ey 4, Feen— See v. Miller, Ark., 276 
Ss. 4 { 


86. Rallroads—Signals.—While it is actionable 
—— nee for the servants of a railroad company 
to fail to give the signals, as required by statute, 
while yoy | a public crossing of its tracks, 
such failure to serve the law upon the part of 
the servants of the railroad company does not 
absolve a traveler from his duty to use ordinary 
care and caution for his safety before attempting 
to cross the tracks of said railroad company at 
such crossing.—Gray v. Norfolk & W. Ry. Co., W. 
Va., 130 S. E. 189. 


87.——Wanton Injury.—That intestate was on 
track walking towards train when it started to- 
wards him from about 200 yards away held not to 
warrant inference that he was walking on track 





ards train in plain view of engineer at or imme- 

Siately before time he was injured, so as to war- 

rant submission to jury of question of railroad's 

liability for his death.—Copeland v. Central of 
Georgia Ry. Co., Ala., 105 So. 809. 


88. Receivers—Borrowing Money.—The general 
rule of the federal courts is that the powers of 
their receivers are very limited, and in the absence 
of special authorization, they have no authority to 
borrow money, much less to pledge or m 

property of their cestuis que trust as security “4 
i yment of money borrowed by them.—Byrnes 

ouri Nat. Bank, U. 8. C. C. A., 7 F. (24) 978. 


o Sales—Implied Warranty.—Where quantity 
of work that hosiery machines sold buyer woul 
was expressly guaran was no aeied 
warranty that they would do more, and vendor 
could not maintain that they satisfied the contract 
if they did less.—Pad osiery Mills v. Proctor 
& Schwartz, Ky., 276 S. W. 803. 


90. —— ate of Goots. —In such case, delivery of 
the unsold goods by the purchaser to a common 
carrier to be oe | to the seller is not, as in the 
case of, ordinary delivery to the seller, and 
the purdheser i: is lable for loss sin transit.—Johnson 
v. Curlee Clothing Co., Okla.. 240 Pac. 632. 


91. Taxation—Bus Line.—Acts 1924, c. 116, effec- 
tive April 30th, Sas a higher tax theretofore 
required for privileged license to operate bus line, 
not being expressly or by implication retroactive, 
did not require a transportation company, which on 
January 1, 1924, had obtained a license for the 
entire year, to pay for a privilege tax at the in- 
creased rate for the balance of the year after 
April 30th.—Duckworth v. Trackless Transp. Co., 
Miss., 105 So. 852. 


92. United States—“Debts.’-—Under Const. art. 
1, § 8, providing that Congress has power to <A 
debts of United States, ‘“debts’’ include cl: 
resting on merely equitable or honorable obligation, 
and not recoverable at law against an individual.— 
United States S Rem EK Board v. P. De 
Ronde & Co., U. . C. A, 7 BF. (2d) 981. 


93.——Suit Again. gyn y | Civil Prac- 
tice Act N. Y. §§ 211, 213, as to joining defendants, 
and Conformity A (Comp. St. §§ 1537, 1539, 1540), 
United States may not be sued with another, as 
not to reject the state statute would be productive 
of confusion, unwisely incumbering administration 
of the law.—Bennett Day yaad Co. v. United 
States, U. S. D. C., 8 F. (2d) 8 


94. Usury—Discount.—Any person may sell his 
credit at whatever price he can get for it, and if 
transaction is in good faith, a greater discount may 
be char; than prescribed rate of interest, with- 
out contravening usury laws.—Philadelphia Ware- 
house Co. v. Seeman, U. S. C. C. A F. (2d) 999. 


95. Waters and Water Courses—Adverse Posses- 
sion.—In order to acquire title to water by adverse 
possession, it is not necessary that a claimant 
should use water at all times for prescribed statu- 
tory period to establish uninterrupted or continuous 
use, but it is only necessary that he use it con- 
tinuously during such portions of the time as Is 
required for the beneficial use to which it is put.— 
Witherill v. Brehm, Cal., 240 Pac. 529. 


96. Wills—Contest.—To require a litigant to for- 
feit a substantial sum in case he is not successful 
in prosecution in court of a bona fide claim of 
right, as provision of will forfeiting legacy to 
one contest it in good faith, is, in view of Const. 

art. 1, § 9, “anteeny to public policy.—In re Kee- 
ona’ ‘will, Wis., 205 N. W. 1001. 


97.—‘‘Money on Hand.”’—In will providing for 
the payment of testatrix’s debts, including funeral 
expenses and erection of monument at her grave 
and that of her husband, and then for the distribu- 
tion of all “moneys on hand,’’ quoted phrase in- 
cluded her promissory notes or —_— thereof.— 
Hall v. Bledsoe, Ind., 149 N. E. 448. 


98.——Signature.—St. 1925, § 238.06, providing 
that no will shall be effective unless it be in writ- 
ing, and signed by the testator or by some person 
in his presence and by his express direction, being 
on a special subject, cannot be considered as nar- 
rowed or controlled by St. 1925, § 370.01, which is a 
general construction statute, requiring that in all 
cases where written signature of any person is 
required by law it shall always be in the proper 
handwriting of such person.—In re Mueller’s Will, 
Wis., 205 N. W. 814. 
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